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FITZGERALD P. and DAVIES J.A.

1. On 5 September 1988, after a trial which lasted less than a day, Robyn Bella Kina
("the appellant") was convicted in the Supreme Court of Queensland of murdering
one Anthony David Black, and was sentenced to imprisonment with hard labour for
life. The appellant did not give or call evidence at her trial, and her chance of
acquittal depended solely on the possibility that the jury might not be satisfied from
the prosecution evidence that she intended to cause death or grievous bodily harm.

2. The prosecution case was that, at about- 9 o'clock in the morning of 20 January 1988,
the appellant arid the deceased had an argument in the room which they shared at a
house in West End, the appellant ran from the room to the kitchen of the house,
obtained a knife, and returned to the bedroom where the deceased had remained. The
appellant then knocked a chair- which the deceased had picked up out of his hand and
stabbed him with the knife, causing the injuries of which he died.

3. The trial judge ruled that there was insufficient evidence to justify leaving
provocation for the consideration of the jury. That decision was subsequently upheld
in the Court of Criminal Appeal, which dismissed an appeal by the appellant against
her conviction on 23 November 1988.

4. Kelly SPJ, with whom Matthews and Macrossan JJ. agreed, said:

"The evidenceindicated that the appdlant and the deceasedwere in the
deceased's room in a house and they had had a close relationship, a de facto
relationship, and while they normally got along well, when the deceaged was
drunk he was occasionallyaggressiveowardsthe appellantand occasionecher
injury in the past. Theevidenceshowedhat therewereaboutten minutesof loud
bumping and screamingand the appellantran out of the room and into the
kitchen,andbackinto theroomin whichthe deceased was, pushing the door open
with her shoulder in order to do so. There was evidence that when she went into
theroomshesaid, Olamgoingto stabyou, youbastard',and that shestabbechim
in the left hand side of his stomach.The situation simply is that there is no
evidenceof what occurredin the room prior to the stabbing and, that being so,
therewasjust no evidentiarybasison which a conclusioncould be drawn as to
the existence of provocation."

5. On 21 May 1993, a petition for a pardon was delivered to the Governor on behalf of
the appellant following which, pursuant to section 672A of the Criminal Code, the
Attorney-General has referred "the whole case with respect to the conviction of ...
Robyn Bella Kina on the charge of murder to the Court of Appeal to be heard and
determined by the said Court as in the case of an appeal by the said Robin Bella
Kina".



6.

The appellant has given the following three grounds of Appeal:

Oldid notreceivea fair trial anda miscariage of justicewasoccasionedhereby
by reasonof: problems difficulties, misunderstandingand mishapsoccurring in

the communicatiorof my instructionsto the Lawyers who prepared my case and

representedme upon my trial; and which lead to errors so fundamentalas to

vitiate entirely the decisons of myselfand thoseLawyers that 1 would neither
give nor call evidene upon my trial.

Further, or in the alternative, there is now available to myselfeviderte which
should be accepted as fresh evidence and which is )f such a nature That, had it
been placed before the jury who decidedmy case,c h e r e is a significant
possibilitythat that jury, acting reasonablywould haveacquittedmeentirely or,
alternatively, would have acquittede of the offence of murder.

Further, or in the alternative, whether or not that evidence be fresh evidence, it is
such a nature that a refushy this Court to receive it wouldleadto a miscarriage
of justice, in that its receipt would demonstrate that it is unsafe in the
administration of justice to allomy conviction for murder to stand."

There is a considerable body of evidence to explain the conduct of the appellant's trial
and appeal on her behalf, including evidence with respect to her statements to her
lawyers and others, prior to trial concerning her- relationship with the deceased and
the events which occurred prior to his death, both on and before the day when he was
stabbed. It is -convenient to pass over the explanations as to why the trial and appeal
were conducted as they were, and to move immediately to the evidence which the
appellant could now adduce to raise issues of provocation, self-defence and lack of
the necessary intent. The latter point was argued before the jury, but evidence from
the appellant or her witnesses. Without that evidence, the prosecution case on intent
was strong and neither provocation nor self defence had any prospect of success.

The appellant's life, from childhood, has been filled with abuse, trauma and hardship.
She is only thirty-four years of age, and already more than half of her siblings are
dead: there were fourteen children in the family, including the appellant, and seven
have died, four in infancy. Her father was violent towards her mother and the
children, whom he used to regularly flog. When she was seven or eight years of age,
she was sexually molested by an uncle, and these incidents continued regularly for
about three years.

The appellant began to engage in sexual intercourse when still very young, and when
she was almost twelve she began to use contraceptive pills. Shortly afterwards, her
mother left her and the children. The appellant was only twelve. She said in her
affidavit:

08. ...I wasri school at Caboolture and mytlfiar took me out of school at the age
of twelve to look after my three surviving younger brothers and sisters. | always
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11.

12.
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14.

15.

felt very insecureand frightened| was frightenedof my father but was also
frightenedof the Welfare Authoritiestaking the youngerchildren away because
my father used to drink most of his moneyand keptbeding the children. It wasat
this time that | started prostituting myself to get some money together to run the
household! also starteddrinking at this time and on looking back| think I was
an alcoholicevenat the age of twelve.l was definitelyan alcoholic by the age of
fourteen.”

Some years later, the appellant's mother returned and took the appellant and her
younger brothers and sisters to Mt. Isa, where the appellant returned to school.
However, "... because 1 had been away from school for so much I found it very
difficult. By the age of sixteen I was uncontrollable and I was detained at the Wilston
Youth Hospital for a period of six months. When I was released, I continued to drink
alcohol and cake pills and I started getting into trouble with the police."

Following a brawl in a hotel on Stradbroke Island in October 1978 when the appellant
was nineteen years old, she was convicted of unlawful wounding and assault
occasioning bodily harm and sent to prison. When she was released, she went back to
live with her mother "and my lifestyle of drinking and drugging continued.”

In 1983, she tried to stop drinking alcohol but, later that year, her mother died. The
appellant was very upset because she loved her mother very much. "When she died I
resolved not to love anyone else and in November 1984 I started working as a
prostitute.” The appellant suffers from diabetes, high blood pressure and depression
and contracted syphilis late in 1984 when working as a prostitute. This was later
cured. She often did not take the medication provided for her diabetes but regularly
took serapax for her depression. Late in 1981, she took a serapax overdose after
which -she was hospitalised for several days.

The appellant met the deceased in February 1985. He frequently drank at a hotel in
the locality where she worked as a prostitute. He paid her for their first sexual
encounter. They met again a few days later and again had sexual intercourse but the
appellant did not ask the deceased for payment. "He asked me to stop working on the
streets and 1 started living with him in a flat at Petrie Terrace. He worked and
supported me and 1 had no need to work on the streets at that time. "

Initially, although they often had arguments, they were happy and the appellant loved
the deceased. "He isthe only man | have ever loved and the only person | let get close
to meafter mymother'sdeath.”

Although she had been without alcohol for about two years, the appellant started
drinking again at this time and the deceased also drank a lot. He also gambled and
frequently lost, often blaming the appellant. When he had lost, he would ask the
appellant for her money and, when she refused to hand it over, he would hit her.
"Tony displayed violence towards me during all of our relationship." She also stated
that "sometimes" she provoked him.



16. A summary of the appellant's life with the deceased would not be as eloquent as her
own sworn statements. The following extract is taken from her affidavit.

"18. Most often our fights concernedTonys demandsfor anal sex.He started
making thesedemandsin about April or May 1985 whenwe movedto Petrie
Terrace.Throughoutour relationshipl had problemswith my periodssuchthat
they lasted often up to three weeks. During thesetimeswe were unableto have
sexin the normalway and Tonyinsistedupon havinganal sex.| did not wantto
do this. It made me fedl dirty. But he insisted. He regularly forced me down,
punched me and had anal sex with me without my consent.

19. When he hit me, he often knocked me to the floor. When | was on the floor he
often kickedme in the stomachor the back. Thesefights mostly happenedafter
Tony had come home from work and he was still wearing his work clothes,
including his steel cappedboots. | can recall Tony kicking me with his steel
cappedbootson manyoccasionsandat variousplaceswe werestaying,including
HighgateHill, Petrie TerraceToowongand Cleveland. | used my clothes to hide
the irfjuries | got when he kicked me.

20. Although| wasliving with Tony| was also sleepingwith other men.There

was one in Particular, a taxi driver, that | sleptwith. And around September,
1985 Tonycamehomeunexpectedlpne day and foundmein bedwith this man.

He beat me up and gave me a swollen face and two black eyes.

21. | was always afraid of Tony, not only becauseof what he did to mebut also
because of what he threatened to do to me.He threatenedo bashmeand put me
in hospital, and he threatened to cake meoutto the bushandflog mewhenno one
wasaround.He madethesethreatsvirtually everytimewe hada fight, whichwas
manytimesa week.

22.0ncein 1986 we were at the place of a friend of his whosenamewas Steve.
We were in the bedroom and Tony wanted anal sex.| did not wantto doit. Tony
threatened that he would throw me off the balcony if | did not give in. The balcony
was several storeys high and | knew that if he threw meoverthe balconyl would
probably not survive. | managed to get away from him on that occasion.

23. On another occasionin July 1985 at Petrie Terraceat about8 o'clock one
night Tonyagain wantedanal sex,andwhenl refusedhe threatenedo throw me
out the window. On that side of the house, there was a big drop and | knew |
would be killed or seriougly injured if he threw me out the window. | believedhe
would carry out histhreat and | could not get away fromhim. So | gavein to him
and let him have anal sex.

24. Tonyworkedon the constructionof the ToowongShoppingCentre,working
different shifts. Once prior to Christma 1985 when he worked the shift from



midnight to six in the morning, | went out on the town without telling him. He
camehomebeforemeandfoundoutthat| had beenout all night. From that time
he made sure that | could not get away from him whenhe workedthe midnight
shift.

25. Sometimeketookmeto work with him at midnightand keptme there until he
finishedwork at six in the morning.He took me up to the higher levelsby going
up someladders.l wasafraid of height and was too scared to climb back down.
Tonyknewthis. On one occasionin August1986while | wason the construction
site, Tony cameto meand said tie waned to havesex.Therewasa group of his
work mates with him. | did notwantto do it, but Tonytook my clothes off and he
pushedmeontothe bare concreteoutsidea little shed.Theotherswerewatching
and they were all joking about what he was doing to me. He had sex with me. |
did not think | could resist, especially as there was a group of them. When Tony
finished, he got up off me, turned to his matesand said: "Who wantsto go next?.
All of the othersthenhad sexwith me,oneafter another. | do not know how many
there were. This went on for about two hours while | lay on the concrete, cold and
nakedon a nightin August.He alsoforcedmeto havesexwith him and his work
mateson one other occasionat the congruction site, although| cannotrecall
exactlywhenthat was. The secondoccasionis not as vivid in my memoryas the
first time he did it. Althoughhetook meto his work sometimeshe tied meup on
all the other nights when he worked the midnightshift. Sometimegetied meface
up; sometimedhe tied me face down. He always tied my handsand my feet.
Sometimese tied my handsto the top of the bed, with one handtied to each
corner of the bed. Sometimede tied my handstogetherin front or behind my
back.Sometimeketied onefootto onecorner of the bedandthe otherfootto the
othercorner. Sometimese tied mylegstogetherand thentied themto the end of
the bed. He oftentied me up naked,althoughhe allowed me to havea blanket.
Evenif | waswearing a nightie, he mademetake my pantsoff. | stayedtied up
this way all night until he camehomeaboutseveno'clockin the morning.l could
not go to the toilet during the night. When he camehomein the morning, tie
nearly alwayshad sexwith mebeforeuntyingme. If myfeetweretied togetherhe
untiedthem.Sometime$e had sexin the usualmanner;sometimes$e had anal
sex. | could not resist. After having sex, oftenhewouldstill not untie me.He went
and had breakfast and a beer while | lay tied up. Then he came back about half an
hour later and had sex with me again. Only then did he untie me. | hated it - He
tied me up this way whenevettie was on the midnight shift, unless he took me to
work with him. Tony worked on thednight shift every night a week for one week
a monthfor four or five months.He tied me up fairly tightly because one lime
prior to Christmas1985,1 managedto escapeand did not come homefor a
coupleof days.| hadto comebackbeausel had nowhereto go. | knewif | had
goneto my sister'splace he would havecome and got me. When | returned that
time, he flogged me. | got two black eges my face was all swollen. | often went
to see my sister Agnes to get away from Tonyand talk aboutthe problemsl was
having .Towardsthe end of 1985 Tonyand | movedinto a flat at Toowongbut
becausef our fightsafter Christmasin 19851 left Tonyand wentto staywith my



brother Clifford at Cleveland.Tory spert each weekendwith me at Clifford's
place. In early 1986 | went to a flat at Highgate Hill and although Tony was not
living with me at that time he would comethere mast nights. We still had our
fights and thesewereregularly becauséhe wantedto haveanal intercoursewith
me. | was still drinking at this time and in June, whilst drunk | got into an
argumentmy sister Agnesand | stabbedher with a knife. Whenl wasarrested|
wasdrunkand my memoryof the eventsat this timeis not good. | wasdeniedbail
at first and sent to Boggo Road on remand.At aboutthattime | realised that | had
to do somethingabout my drinking problem. | dried out while | wasin prison
awaiting the court caseand | decidedthat | had to stay off alcohol. Whenl was
released on bail in September 1986, | stayed at Jodaro which is an alcohol
rehabilitation centreat Newmarketand | did not drink. | havenot drunk alcohol
since that time. Prior to this time my memory of events is a lot more uncertain
thanit is after this time when 1 becamesober. Sometime$ may haverecalled
dates incorrectly or have placed events in the wrong order, but the substanceof
whathappeneds accurateto the bestof myrecollection. In October,19861 was
sentencedo six monthsimprisonnent plus three years probation for unlawful
wounding.l was releasedfrom prison on 13 February 1987 and spentthe first
several months after this time at Jodaro.

36. Whenl left Jodarol wentbackto staywith my sister Agnesat Nundahfor a
short time and then | stayed with my brother Clifford and his girlfriend Jan
Baker,at Cleveland During this time Tonywasworkingat Eumundiandhe came
downand sav meon the weekendn a reguar basis.Janhad a soncalled Simon
who was abouteighteenor nineteenyearsold. Tonythoughtthat | wasgoing to
strike up a relationshipwith Simon.l thoughtthis wasridiculous. Simonwaslike
a nephew to me and | told Tony this but he did riot believe me. When Tony visited,

he lockedmein myroom while Sinon was in the house.l waslockedup mostof
the day on Saturday on a fairly regular basis. If | wanted to go to the toilet,

sometimed onycamewith me.Otherwig | hadto urinatein an emptyice cream
containerwhich| emptiedn thetoilet whenTonylet meout of theroom.

37. On one occasion on a Friday or Saturday night in the middle of 1987, | was at
homealone with Tony. We startedfighting and he started punchingme.| then
heard Jan's daughter Rosalind come home.lI told Tonyto stopit or Rosalind
would hear him. He then threatenedme by saying he would give Rosalind a
flogging. A shorttime later Clifford camehomeandtold Tonyto leavethe house.
A fewdayslater | left andwentto stay with him at Eumundi.

38. In October, 1987 | was at the Eumundi Hotel with Tony. He had been drinking
heavily although| was sober.| had forgottenmy purseand | wentbackto the
loungeto fetchit. Tonywas angry with meand | was afraid that | would geta
flogging from him oncewe were outsideso | pushechim downsomestepsat the

hotel. Tony fractured his heel. Althoughit was not placedin plaster,it stopped

him from working. Whenthis happenedronythreatenedhat he wouldreally hurt

me when his heel got better.



39. After Tonybrokehis heelhe returnedto Brisbaneand stayedat Nundahwith
me for a few days before he wentto his parent'shomein Toowoombal then
stayedwith my sister Agnesuntil November,1987 when| wentinto the Mater
Hospital for a laparoscopy.l always wanted to have children but | neverfell
pregnant.l don'tknowwhy. Sometime§ony would askmewhenl was going to
have his child. After the operation | visited the Fertility Clinic at the Mater
Hospital supervised by Dr. Devenish-Mears. | got a five day course of tablets
which | took. Whenl took these tablets | fell very depressedl continuedto be
depressedSometimesl wasmoredepressedhan at othertimes.Everytime| got
my periods | felt more depressed.

46. In December19871 movedto 70 ThomasStreet, West End where | shared a

housewith a numberof people.Tony camedownon the weekendo visit mefrom

ToowoombaTonywasmoreangry than usual because of his ankle and because

he was unableto work. He was drinking very heavily. Whenhe camedown for

sevendaysaround Christmas1981 he drank seven cartons of beer. At that time

my niece, Enid Morris was having problemsat home.Her motherwas Agnes
Morris whowasmy sister.| had agreedto cake Enid with me for a year until she

decidedwhethershewould go back homewith her motheror not. Enid cameto

staywith mein January1988.

The days before 20 January 1988

On Friday 15 January, Tonywas stayingwith me.|l wentto the Mater Hospital
for another appointmentat the Fertility Clinic. | was given a prescription of
Clomid tablets. Therewerefive tabletsonefor eachday. | felt depressedvhenl
look, thesetablets. Tonywaswith mewhenl wentto the Clinic and afterwardswe
went to the Castle Hotel at Mater Hill. We had an argument there because | did
not want to sit in the pub all day.| alsohadmy periodsand| wasbleedingfairly
heavily and did not feel well. Tony was very angrywith mewhenweleft at 2.00in
the afternoon. He insisted that we walk home.l prepareddinnerthat eveningand
stayedout of his way. After dinner | went for a walk on my own becausd was
upset.l wasawayfor sometimeand whenl camebackit waslate. An argument
startedand then Lorry jumpedup off the bedand punchedmein the mouthand
grabbedme by the hair and pulled me onto the bed. He just kept punchingme
about the face and the stomach. Then he raped me. He held me by the back of my
neckand pushedmy face downon the pillow. | went to the bathroom to have a
shower and Tony came in as wdl. He whacked me across the face in the
bathroom.l thenwentbackto bedwith him. He apologisedand cuddledmeand|
fell asleep.

The next morning Saturday, 16 January, | felt sore and hurt and | wanted to sleep
all dayto avoidhim.| tooka numberof Tofranil tablets. It could have been ten; it
could havebeenthirty. On this day | felt particularly depressedecauseof how
Tony had treated me the night before,about my periods,and as a result of the
tablets | had been taking from the Fertility Clinic. | just wanted to forget



everything at the time when | took, the tablets. It knocked me out for a couple of

hours. When | awoke it was about 2.30 in the afternoon. | then went down to the
MelbourneHotel whereTonywas.Whenl arrived he said that he had a few bets
and had won. He then bet on the next race and lost. He then blamedme for

ending his winning streak. He was angry with me. We left the Hotel about

5.30p.m.and walkedhome.l got dinnerready and stayedaway from him until |

went to bed at about 11.00 o'clock. When he cameto bed| told him not to touch
me and he punched me in the mouth and the head. | started to cry. He told me to

take my clothesoff. He said he wasgoing to the toilet and he wantedmy clothes
off by thetime he cameback.Whenhe left theroom | shutthe door. It is the sort
of door which locks whenyou close it. Thereis no knob on the outside.He

knockedon the door but I would not openit. After a while he stopped trying to

comein and| thoughthe had goneinto the loungeroom.Whenl openedhedoor
at that time, he pushed me into the roomand slammedadhe door shut.He punched
mein the face and on the body. He mademe take all my clochesoff exceptmy
underpantsHe hit mein the stomachl wascrying and askedhimif | couldsleep
in the other room. He said that he would fix me so that | could not sneakout away
from him whilst he was sleegping. He had a piece of rope and he tied me to the bed

by my wrists, my feet and my body.

On Sundaymorning 17 January1988 he untied me. When he went to the toilet |
again shutthe door and would not let him in for sometime Finally whenl did
openit he pushedmeback,grabbedmeby the hair and draggedmeontothe bed.
He rapedme and beltedmeup. After this happened cannot recdl much of what
else happened that day. | spent the rest of the day in bed whilst he watched cricket
on the T.V.

Monday 18 January 1988 was uneventful. We did nothing much, just watching
T.V. virtually all day.

On Tuesdayl19 January 1988 Tony and | had sexual intercourse (not anal
intercourse)in the morning. Tonyand | went with someothersfrom the houseto
the Medical Centre at Woolloongédba and from there to the Woolloongabba
Hotel where we stayed until a bit after 5.00p.m.. When we arrived home | fixed
dinnerfor everybodyTonywasdrinking heavily that day and that evening he and
Colin who's a friend weredrinking a caskof wine. He wasvery drunk however
we went to bed without any violence that night.

The eventsf®0 January 1988

The twentieth of January was the last day of the course of tablets which | got from
the Fertility Clinic. | felt depressed. wasstill havingmy periods.l hadto seemy
probation officer at 10.000'clock that day.| had a black eyefrom whenhe beat
meon Saturdaynight but it had gone down a bit and it was not very noticeable.l

did not want to go and seemy probation officer looking like | had just been
beaten up. We were lying in bed in the morning and we started kissing and
cuddling. He then wanted to have anal intercoursewith me.l did not wanthimto
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do that. Whenl refusedhe punchedmein the face and the stomach We started
arguing. He said to me that if | could notJgasex in that way he bet that my niece
Enidwould.l wasextremelyupset.l would notlet any mantouchmylittle niece.l
had promisedmy sister that | would look after her. | was like her mother. |
immediatelygot up and left the room and he slammedhe door behindme.| had
my bag with me and | was going to have a shower. | saw the kitten in the kitchen
and walkedin thereto give him somemilk. Thenl sawthe knife and something
snapped.l am not sure where the knife was whetherit was on the benchor
whetherit wasin its stay sharpcontaner but| pickedit up. Whenl pickedup the
knife, I wasthinking of what he sad aboutmy nieceEnid. | fearedthat he was
capable of carrying out his threat to hurt my niece. | went back to the room. The
door was closedbut | shoulderedit open.Whenl wentinto the room with the
knife, | did not intend to slab him. | just wanted to threaten him with it so he
would not go near Enid. When he saw me come back into the room, he jumped off
the bed and grabbed a chair and came towards me. He kept coming until he was
very closeto me.l thoughthe wasgoingto hit me with the chair, and| knewthat
oncehe startedhitting mewith the chair he would not stop. Then he said to me:
"Youwon't usethat you gutlesscunt”. | just reachedout and stabbechim oncein
the body. | did not mean to kill him. | did not mean to injure him serioudly. | was
not aiming for his heart. Whenl sawthat | had stabbed him, | threw the knife
away.He staggeredand fell to the ground.| was extremelyupset.l saidto him
that | was sorry and that | loved him and also said: "Please don't die". | held him
in my arms. | askedmy niece Enid to go and get an ambulance Later on the
ambulancecameandthe police interviewedme.l wastold that hehaddiedand|
felt terrible.”

17. In a subsequent affidavit, the appellant said:

0O33. In relation to the circumstandeswnhich | had anal intercourse with Tony as
disclosedin my severalstatementsthe circunmstancessurroundingthesetimes
were as follows.-
Sometimebe forcedmedownarid held mearid forcedanal sexand on other
occasions| lay down and allowed him to do it becausel knew the
consequencesf any refusal would include violence.l hated it. | wanted a
baby not that.”

18. Further, she gave brief oral evidence to the effect that, at the time of the stabbing, she
thought that :

if shehadnotgottheknifeto confont Tony,the following would haveoccurred:

" (i) I would have been forced to have had anal sex;

(i) Tonywould haveattemptedo be very nice to me; (iii)He would have patched
up my face; and | probably would have been able to go to the Probation Officer.

if Tonyhadgottheknife from her "he would havestabbedre with the knife. | say
this becauséne wasveryangrywhenl hadleft theroomandangrier still whenhe
saw me with the knife. In my several statemerits | madereferenceto Tory's threat
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20.
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to go backto ToowoombaHe would not havedonethis becauséne hadno money
andin fact, wasdemandingsomefrom mefor the day. He had madethreatslike

this to me before which he did not fulfil. If he ever made a threat to leave, he
would simply go the Hotel and drink and comeback later in the day. | cannot
recall him ever having left for any time over night, and | believed one reason for

his notleavingwasthat | wasalways running around after him."

A number of witnesses provided affidavits which corroborated the appellant's account
of her relationship with the deceased. There is an overwhelming impression That she
was repeatedly violently assaulted by the deceased followed by denials by the
appellant that the deceased was responsible for her injuries. It is unnecessary to refer
to the detail of this evidence, but a passage from the affidavit of Enid Louise Morris
should be quoted. Ms. Morris was the appellant ' s niece about whom the deceased
made a threat to the appellant: on the morning on which he was killed. Ms. Morris
was born on 25 December 1973 and was fourteen when the deceased was killed. Ms.
Morris has stated:

"12. On 20 January 19881 waswokenup by the -soundof a fight. | could hear

Tony and Aunty Robynboth yelling. The walls were banging. | was so scared |

hid in a basketin myroom.| hearda door slam | seemedo bein the basketfor

agesbut it probablywasnot all that long. Then the sounds changedand | came
out. | saw Tony lying on the floor and Aunty Robyn crying. "

Completely independent evidence to confirm aspects of the appellant's account of her
relationship with the deceased is also available. Following her arrest, the appellant
was examined at the Brisbane Watch-house on 20 January 1988 by Dr. David Alvin
Orth, a medical practitioner who was, at the time, working for the Aboriginal and
Islander Community Health Service Brisbane Ltd. It seems that no report was
requested from Dr. Orth by the appellant's lawyers until some months after the
dismissal of her appeal from her conviction. It is instructive to refer to the contents of
that report. Dr. Orth wrote:

OMsKina was last seenby myselfin the Brisbane City watcheson the 20"
January1988... . Shetold me that on the morning of the 20.1.88 between the
hours of 08.30and 09.00shehad a fight with Tony Black. Shesaid that he had
beendrinking the night beforeand beganto makesexualadvancedowardsherin
the morning. Shesaid that they beganfighting becauseshe didn't want him to
touch her and he wouldn't take no for an ansv@ae said that during this fight he
punchedher in the head the back of the headand neck,as well asin the face,
foreheadupperabdomerandin the thighsof bothlegs.On examinatiorshewas
tender around the base of her neck though there was no visible bruising or
swelling. She was tender over the left loin and left buttockthoughtherewas no
visible bruising or swelling.Shewastenderanteriorly in boththighsthoughthere
was no visible bruising or swelling. Shewas tenderin the upper part of her
abdomen though there was no visible bruising or swdling. She had a graze across
the middle of her upper back that was 4cm long.
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In summary Robynhad a numberof medicalproblemsincluding a numberthat

could have affected her mind at the time of Tony Black's death. She had

uncontrolleddiabetesShe had sufferedfrom depressivellness over the years.

Alcohol abuse the inability to fall pregnant,obesity,poor social circumstances,
heavy painful periods would all have tendedto worsenher tendencytowards

depressiorandthereforecloud herjudgement.”

In his affidavit exhibiting his report, Dr. Orth referred to a photograph taken of the
appellant at the Watch-house that day and said:

"The photo shows bruising to the right eye which appears to be about seven to ten
days old. The photo shows reddening of the left eyewhichindicatesa veryrecent
injury perhaps sustained on the same day. ...

In the clinical notes I made at the time, I refer to the bruising around the right eye as
coming 'from previous fight around Christmas'. This was the explanation given to me
by the patient. The findings on examination were not consistent with this explanation.
The injury was a lot more recent."

Ms. Marie Celia Moore knew the appellant when she was a welfare worker at the
Aboriginal and Islander Community Health Service Brisbane Ltd.. Ms. Moore has
sworn an affidavit in which she has stated:

CRobyn was a client of the Health Service and | observedher whenshe came
regularly to seektreatrrent from the medicalstaff. She was really badly battered

over and over again. | formed the opinion that she was the victim of domestic
violence,although | did not witnessthis. | only saw the repeatedbruisesand

injuries she carried when she came to the HeS#fvice.

WhenRobynwas chargedwith murder| wrote a letter and sent it ,to Mr. Brian

Devereaux at the Public Defenders Officer. | receivedno reply to the letter and

no onefrom the Public Defendersoffice (or elsewhere) contacted me in relation

to the letter."

The letter, which is dated July 11 1988, said:

"Despite her cheerful disposition | believethat Robyn had sufferedcontinuous
domestic violence during the time she lived with Tony Black. | am not aware that
Robyn or Tony made any attempt to seek professional help for this violence,
howeverit is my belief that Aboriginal womenaccept'their lot' and put up with
thesesituations.If |1 can be of any more assistancepleasedo not hesitateto
contactmeat theaboveaddressor phonenumber.”

Mr Devereaux, who is referred to in Ms. Moore's affidavit, is one of a number of
lawyers who assisted or represented the appellant. When she was first charged, the
appellant was represented by Ms Theresa Hamilton, the Principal solicitor employed
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by the Aboriginal Legal Service. Neither Ms. Hamilton nor any of the other lawyers
who acted for the appellant received any training or instructions concerning how to
communicate or deal with Aborigines or Islanders.

26. Ms. Hamilton took a statement from the appellant on or about 24 February 1988, and
subsequently acted for the appellant at committal proceedings in respect of the subject
charge in March 1988. A copy of the statement taken by Ms. Hamilton was included
in a brief to Mr T. D. Martin of Counsel who appeared for the appellant at committal.
That statement deals with a number of the matters now deposed to by the appellant. In

her affidavit, Ms. Hamilton gives the following account of obtaining the appellant's
statement:

"20. | took the statemenby a processof questionand answer,from which| took
handwritten notes which were subsequently type written into theformin whichthe
statemennow appears.t took approximdely oneand a half hoursto obtainthe
statementand | observedduring the interview processThat the Appellantwas
very reluctant to make any negative commentsaboutthe deceasedAlthoughshe
outlined during the taking of the statements several instances where the deceased

had assaultedher, or treatedher badlyin someotherway, sheneveroutlinedany
suchincidentwithoutaddingwords to the effect 'But, | probablydeservedhator '

| probablycausedhim to do Thatby my behaviour'.l did notincludeall of these
observations in her statement, as | considered that many of her observations

abouther own behaviourwere unfair, and causedby her extremeguilt over the
deathof Mr Black."

27. It is appropriate also to mention some aspects of Ms. Hamilton's general experience
while the Principal Solicitor to the Aboriginal Legal Service (referred to by her as the
"ALS").

"17. During my yearswith the ALS, | found that Aboriginal clients were often
extremdy difficult to interview. They usually presented as reticent and
uncommunicativeand would not voluntee information unless questionedin
detail. In my experience,an important matter could be overlookedin that
situation, because it was nor volunteered by the client, and not asked about by the
solicitor. | expected to experience some of these problems with the Appellant, but
evenso found her to be one of the mostdifficult clients for whom| actedat the
ALS.

18. The Appellantpresentedo mewhenl visitedher at the prison asa womanin
a state of deep depression.She was extemely reticent when discussingthe
circumstancesvhich led to the murder charge againsther. Shevolunteeredno
information without being asked,and appered passiveand uninterestedn the
entire process of the preparation of her defencel formedthe opinion,basedupon
my contactwith her during the preparationof her defenceon this charge,that the
Appellant had loved the deceased, Mr Black, and was still in a state of deep
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mourning during the periods when | saw her prior to the committal proceedings
at thetrial.

"21.During the yearsthat | workedwith Aboriginal clients, | foundit to be very
commorthat clientswerereluctantto discusssexualmatters.Clientswho would

freely admit to serious acts of violence or dishonestywould refuseto discussor

denyevenvery minor allegationsof sexual misconduct against them. In relation

to the allegation that the deceased threatened the Appellant's niece, | was never

given any instructions in relation to this matter.In generalterms,| foundduring

my work with Aboriginesthat their kinship system is very strong,and on many
occasions | have appeared for clientswho were chargedas a result of offences
committed in defence of a relative, or even because of a perceived insult to a

relative-"

After the appellant was committed for trial, the Aboriginal Legal Service applied for
Public Defence funding for her and also requested that the matter be briefed back to
the Aboriginal Legal Service to represent the appellant at her trial. Ms. Hamilton
believed that it was highly desirable that the Aboriginal Legal Service represent the
appellant at her trial, especially in view of the communication difficulties which she
anticipated would occur. The appellant also wanted to be represented by the
Aboriginal Legal Service, but initially that was not approved although the appellant
was granted Public Defence funding. Accordingly, the appellant's defence was
prepared for trial by the Public Defender's Office.

Initially, the appellant's case was handled within the office of the Public Defender by
a clerk, Gavin Townsing, but it seems that there were serious communication
difficulties and Mr Townsing was replaced by Mr, Devereaux, who has since been
admitted to practice as a barrister, but was employed by the Public Defender as an
Interviewing Clerk or Officer. As such, he was not permitted to provide legal advice
to clients, but his duties were to attend on clients to obtain statements of fact, personal
statements of antecedents and comments on police briefs and depositions.

Mr Devereaux took statements, a "Statement of Fact" and a "Personal Statement",
from the appellant at the Brisbane Womens' Prison in July 1988 and these statements
were typed and signed by the appellant. He had access to the appellant's hand written
diary notes and a letter referred to below, to the Public Defender, from a social
worker, Mr Berry. However, he was not aware that the appellant had not been
represented by the Public Defender at committal, and did not see a copy of the
appellant's statement taken by Ms. Hamilton. It seems that he did not realize that
there were important lines of inquiry to be pursued.

Mr. Devereaux does not " . . . recall receiving any guidelines or instructions as to the
specific needs of clients of Aboriginal descent in relation to how 1 should seek to
communicate with such clients given their special needs." He has sworn an affidavit
in this proceeding, in which he stated:
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"24.1 recall thefollowing mattersin relation to my attendance®n the Appellant:
The Appellant was extremely difficult to communicatewith For example,even
reading her diary noteswhich containedreferenceto an argumentabout sexu
intercourse being 'my way not yours did not alert me to the fact that anal
intercour se was the subject of the argument. The Appellant never actually told me
that the rape she complained of in her diary noteswas anal rape. Prior to the
trial, 1 hadnotadvertedto thereferenceo analintercoursein Mr. Berry'sreport
of June 1988. | left the Public Defender's Office on the last Friday in July 1988
and | left a memorandum with instructions asto what further needed to be done in
the matter ... | seefrom that memorandunthat | did not suggestattenpting to
examinethe Appellantany further upon what had happenedat the time of the
incidentor uponMr. Berry'sreport. | recall seeingthe 4 Corners program which
includedan interviewwith the Appellantand thinking that | had not beenaware
before tha she had said Tony (the deceaseall wanted anal intercose. When |
heardthis it did seemto help explain her reticence in her communicationsvith
me.It wasapparentthat the Appellanteither could or would not talk to meabout
what had happenedo her in her relationshipwith the deceasear on the day of
his deathin any detail. With the benefitof hindsight,it wasprobablynot a good
idea to send a young white male to obtain such instructions as to the
circumstancegjiventhe necessaryeferercesto their sexlife, sexualabuseand
related matters. | employeda queston/answer dialogue in interviewing her.
Despitemy difficulties in communicatingvith her | though that at thetime | had
developeda good rapport with her. | recall that during the course of my
attendanceon the Appellantthat there were long silences.lt struck methat she
had greatdifficulty in talking to meabout what had happened to her.

32. An affidavit has also been provided by Mr. Michael John Shanahan, a barrister who is
now the Assistant Director, Public Defender of the Legal Aid Office (Queensland).
Mr Shanahan, who also has never received any formal education or training in
relating to the special needs of Aboriginal clients, appeared at the appellant's trial. His
first "involvement in relation to the Appellant was my receipt of the, trial brief",
which "had been prepared by the Preparation Section of the Public 'Defender's
Office". His first contact with the appellant was on 11 August 1988, when he attended
upon her at the Brisbane Women's Correctional Centre.

33. In his affidavit, Mr Shanahan has stated:

" 8. Prior to my attendancel had beeninformed by employees of the Public
Defendersoffice who had, to that lime, beendealing with her and believedthat
the Appellantwas a difficult client and there had beenconsideable difficulty in
obtaining necessaryinstructionsfor her representation! was further informed
that the appellant would not speak to one of the employeesMr. Townsing,who
had been assigned the matter.

10. As a result of the communication difficulties the appellantwas apparently
suffering, after conferring with the then Public Defender, Mr Newton, it was
decided that it might be appropriate to retain the Aboriginal Legal Service to take
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instructions from the Appellant. | was aware that the Aboriginal Legal Service
had represented hett &er committd hearing.

11.1 recall my attendanceon the Appellanton 11 August1988. Theonly matters
canvassedavith the Appellantwere her difficulties in communication with staff of
the Public Defender's Office and the suggestion that she be representedoy the
Aboriginal Legal Service.The Appellant agreed and those instructions were
reducedinto writing. | further recall that the appellantwas exremelyreticentin
her communicatiorwith meand| quickly ascertainedhat sheeitherdid not wish
to or couldnottalk in detail concerningthe caseto her lawyers.

13. Uponreturn from the prison, | again consultedwith the Public Defenderand
confirmedthe difficulty in communicatin. The decisionof the Public Defender
was that | was to remain briefed as trial Counselwith the Aboriginal Legal
Service engaged specifically to address the communicatn difficulties.
Arrangementsverethenmadefor a photocopyof my brief to be provided to Ms.

TheresaHamilton, Solicitor of the Aboriginal Legal Serviceto instruct me at

trial.O

34. In her affidavit, Ms. Hamilton has stated:

14. "On or about 16 August 1988, | was informed by the Public Defender's Office
that, although the appellant's matter would betoriefed back to the ALS in view
of the fact that therewere somecomnunicationdifficulties betweerthe appellant
and those in the Public Defender's Office prepaing her trial, the ALSwould be
permitted to instruct Counsel within the Public Defender'sOffice who was to
appearfor the Appellanton her trial. |1 subsequenthappearedat Ms Kina's trial

to instruct Mr Michael Shanahana barrister employed by the Public Defender's
Office.

15. | recall that subsequent to this advicethat the ALSwould instructon thetrial,
a copy of the brief which had beenprepared by staff of the Public Defender's
Office was deliveredto me at the ALS. although! wasto appearas instructing
solicitor, I had no real input into the preparationof the brief, or the preparation
for trial, other than to attempt to facilitate communicatiorbetweerMr Shanahan
andtheappellant.l readthe brief which had beenpreparedfor Mr Shanahanbut
did not considerthat it was appropriatefor me to seek any further instructions
from the appellantwithout a requestto do so from Mr ShanahanAccordingly,|
did not do so."

35. Ms. Hamilton has further stated that she did not notice that the statement taken by her
from the Appellant prior to the committal hearing was not included in the trial brief
that had been prepared by the Public Defender, and that she "... assumedhat Mr
Shanaharhad sufficientinstructionsas no request wasmadeof meto seekany more
instructions from the AppellantO
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36. In his affidavit, Mr Shanahan has stated:

"17. ... documentsn the categoryof instructionsor informationof he appellant's
recollectiors werelimited to her handwrittendiary notes; her staementas taken
by Mr Devereaux; a report from Mr David Berry, Social Worker.

18.1 hadno communicatiorwith Mr Berry prior to thetrial."

37. In the week before the commencement of the trial, Mr Shanahan and Ms. Hamilton
attended on the appellant at the Brisbane Women's Correctional Centre. Ms Hamilton
has only a vague recollection of that conference. However, she has stated:

"39. . The Appellantcontinuedto presentasan uncommunicativg@ersonand did
not contributeto any significantdegreeto the legal andfactualissuesaisedwith
her. | believe that the impression given to her by the advice from Mr Shanahan
and me was to the effect that it may have beenundesirablefor her to give
evidencebput it wasmadeclear to her thatit wasup to her to makea dedsionin
thatrespectln myexperienceAboriginal clients were generally very reluctant to
give evidenceunlesstheyweregivenconsiderablesupportand encouragemerto
do so. | recall that the appellant would have neededconsiderablepositive
encouragemertb makea decisionthat shewished to give evidence in this matter.
| did not provide any such encouragement.

| did not think that the appdlant shouldgive evidenceOneof my mainconcerns
about the appellant giving evidence was the face that, at that time, she was still in
a depressedand remorseful state, and seemedto blame herself, rightly or
wrongly,for everythingwhichhadoccurred.”

38. In his affidavit, Mr Shanahan also has given evidence concerning that conference. He
has said:

"20. | recall that there was no discemnible changein the demeanourof the

Appellant and she remained mostuncommunicativel wasnot ableto discusswith

the appellant, in any detail, the contents of her several instructions as listed in

paragraph 17 aboveor to expandon thosein any manner.| recall that the

following matterswerediscussedt this conferencavith theappellant:

e Thetrial procedure;

e TheCrownevidenceagainsther;

e Theoptionsasto whetheror not she wishedto giveor call evidence;

e The differencesin the senteges that can be imposedby the Court on
convictionsof murderor manslaughter.

As statedabove,the appellantwas extremelydifficult to communicatewith and |
wasnot thenand cannotnow be certainasto the degreein which sheunderstood
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the matters | discussed with her. The appellant was of the view that shedid not
wish to give evidence At no stagedid she indicate to me that she wished any
witnesseso be called.| did not seehow the appellant could possibly be called to
give evidenceas | did not knowhow | could ascertan what evidenceshecoud
possibly give. | formed the view That | should proceed to trial without being able
to obtainanyinstructionsfrom her beyondthosewhichwerealreadycontainedn
the actual brief.

Giventhe lack of communicatiorthat | had encounterecn my conferencewith
the appellant | did not attempt to dissuade the Appellant from her desire not to
give evidence. | was of the view that she should not give evidence.The
instructions,in my view, did not provide sufficient evidence to allow the defence
of provocationto beraised,astherewereinsufficientcircumstancedo arguethat
there was suddenprovocation.The trial was conductedon whetherthe Crown
could satisfyits onusas to the requisiteintent. This way of running a trial was
explained to the Appellant.”

39. Mr. Shanahan and Ms. Hamilton had a further conference with the Appellant on the

40.

morning of 5 September 1988, the day of the trial. The Appellant there gave written
instructions that she did not wish to give or call evidence in her affidavit Ms.
Hamilton has said:

"45. | do notrecall seekingany further instructionsfrom the Appellantduring the
course of the conferencekE O

In his affidavit, Mr. Shanahan has said:

"28. After obtainingtheseinstructionsl did not consult the appellant any further
during the course of the trial except to speakto her during the morning
adjournment as to how the trial was proceeding"

41. Reference has been made above to Mr. Berry, a Social Worker. Mr. Berry's evidence

is important, and it is desirable to quote from his affidavit. In it, he has stated:

02.1 first sawRobynKina on 18 April 1988after | received a letter dated 4 April

1988 from her asking me to visit her in prison. In my first meeting with her she
wasvery shy,quietandwithdrawn,andit was difficult communicating with her. |

spentone and a half hourswith her and slowly learnedof her predicanent. She
said that she wanted to talk things out because of the great confusion she felt

since she had decidedto fight the charge of murder which had beenbrought
againsther arising out of the deathof her de facto Tony Black. At first shetold

her legal representativesothing, simply that she wanted to plead guilty to

murder.Thena letter from her family convincedher that theylovedher and gave
her some courage to fight the case.
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3. In our first meeting, Robyn made it clear to methat shewas havingproblems
communicatingwith the peopk from the Public Defender's office who were
preparing her case. She said she had not been able to talk about her personal

details with her solicitor, Gavin Townsing. One of the things| agreedto do for

Robynwasto ensurethat the Public Defender's office was fully informed of her

situation.

On 21 April 1988,threedaysafter my first visit to Robyn, 1 telephonedhe Public
Defender'soffice and left a messagefor the person handling the matter to
telephoneme. | receivedno responseto this messagel again telephonedthe
Public Defender'soffice on severaloccasons over the next few weekswithou
successFinally, | spoketo Gavin Towrsing and informed him that | had been
askedby Robyn to obtain personaldetdls and relevantinformation about the
offenceand supplythis to him in written form. He askedabout somematter (|
forgetwhat) concerningRobyn'sstory. | sad to him that | would preferto getit
all down in writing and supply it to him in completedetail at the onelime. This
waswhatRobynwanted At our first meeting,l askedRobynwhathappenedvhen
Tony died. Sowly and gradually she told me part of her story, includingthat Tony
had continually beatenher up, that he had forced her to haveanal sexwith him
andthat hetied her up. At that time shesaid that shedid not want these personal
detailsto comeout in court. | wentbackto seeher again on severaloccasions
and gradually | learned more of her story. 1 visited her for 45 minuteson 26
April, for 2 1/4 hourson 5 May,and 1! hourson 16 May 1988.1 thenwrote a
report dated7 June1988addressedo Gavin Townsingat the Public Defender's
office settirg out whatRobynhadtold me.... On 9 June1988,| wentto the Public
Defender'soffice, delivered the original report at the reception counter, and
advised that 1 would be available to discuss the report or for joint interviews with
Robyn if requested.”

42. After delivering his report to the Public Defender, Mr. Berry continued to visit the

43.

appellant and obtain information from her which he then sent on to the Public
Defender's office. However, except for one telephone conversation with an officer
employed there - who was not handling the appellant's case Mr. Berry was unable to
contact her lawyers. Instead, he received information from the appellant that her
legal representatives wished that he "would not interfere with proceedings."

A copy of Mr. Berry's report is exhibited to his affidavit. It dealt with a number of the
matters now deposed to by the appellant. So did other material on the Public Defence
brief. So did the statement taken from the appellant by Ms. Hamilton, although it was
omitted from the brief. No explanation is given by any of the lawyers involved at that
time as to why they did not follow up inquiries with the appellant and other potential
witness. Nor do they explain if any, attention was given to the information available
to them in advising the appellant not to give evidence. Because of perceived
difficulties in obtaining information from the appellant and anticipated problems in
her giving evidence, the appellant's legal representatives formed the opinion that she
should not give evidence and advised her accordingly. Her decision not to call or give
evidence was founded on that advice.
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44. Mr. Berry's affidavit also included the following paragraphs:

"19. .... | continuedto seeRobynbut my role changed after the trial. Beforethe

trial we discussedvhathad happenedeadingup to the deathof TonyBlackand
what was necessaryfor the defenceof her case.After the trial | sawRobynin a

counsellingcapacity.Wetalkedabouther self esteemaspecs of her personality
and her behaviourpatterns.Welookedat how shegot into the relationship with

Tony and how she shouldapproachfuture possible relationships.But we never
went back to discuss the events leading to the deathof TonyBlack.

20. Robynhasdevelopednormouslyoverthe period since |l startedseeingherin
1988.Her selfesteenhadrisenenormouslyShehaslost a lot of her shyness and
sheis nowableto talk with otherpeopk about things which she previously would
notbeableto talk about."

45. The appellant also is conscious of these changes in herself. In one of her affidavits,
she has said:

"67. After my convictionl continuedto receivecounsellingfrom David Berry. He
helped me see myself in a different light. | started to like myself. He encouraged
me to do self improvement courses. | completedbasic computercoursesand
computergraphics.l did art classesand progressedo tutoring other prisonersin
art. | contributed to major presentations of art. | undertook literary studies and
becamea convenorof activitiesgearedtowardshelpinghomelesyouth.| visited
an Aboriginal school to assistwith art work. | becamean organiser of a
successful sportsmen's dinner which raised funds for homeless youth."

46. Later, she has spoken of the occasion, in October 1991, when she first became "able
to speak about Tony's threat to have anal intercourse with my fourteen year old
niece." It is necessary to record something of the appellant's statements concerning
her communication difficulties and then to notice the experts' explanations for these
problems.

"59. The Aboriginal Legal Service acted for mewhenl wascharged.Theysawme
at the prison and took a statementfrom me, however,there were somethings
whichweretoo painful to talk about.

60. | had trouble talking to the men from the Public Defender's office who came to
seeme. At that time | was very insecure.A friend of minein the prison had a
socialworker called David Berry who usedto seeher.| wrote to David Berry and
asked him to see me. He spent a lot of time with me and | felt | could trust him. |
openedup to him someof the things that happened. explaineda lot of my
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personalbackgroundout I could not bring myséf to calk aboutthe threatto my
niece. | still felt that | did not want a lot of this stuff told in Court.

61. | had several meetings with the men from the Public Defender'sOffice. They
advisedmenot to give evidenceEOI am awarethat Psychiatrists who have filed

reports in theseproceedingshad madereference to why | did not refer to the

threat to Enid by Tony. The reason why | did not talk about it at the time is simply

that | just blocked it out for a year or two. | used to do that when | was young.

Things that went bad | used to try and block out. Shortly before the trial 1 was

told that Ms . Hamilton would be my solicitor at the trial. | was happy to hear

this. | had found it easier to talk to her thanthe menfrom the Public Defender's
Office. After | was told that Ms. Hamilton wasto be my solicitor | remembera

conferencavith herthoughl do notrecall the preserme of Mr. Shanahanl do not
challenge his recollection that he was there. It was in the week before the trial. |

recall that the issueof whethernor not | would give evidence was raised. | was

asked whether or not | wanted to give evidence. Part of me did and part of me did

not. Eachof thelegal representativegknewwhat| could sayandit appearedhat
what| had said and written would not help me at the trial . | perceived that Ms.

Hamilton did not wantmeto give evidencel was invited to "think aboutit". My

own reasonsfor not wanting to give evidencewere that | was scared,shy and
embarrassedl foundit hard to talk and | was unableto speakout aboutthe
threat to Enid and what | had said seemedto be irrelevant to my legal

representativeso | just did what they suggested. After this conference | recall

Ms. Hamiltoncomingto thejail againon the Friday beforethe trial andsayingto

me words to the effect that, "The trial is going to be on Monday and don' t worry.

It is only goingto go for a fewdays." It still seemed Ms. Hamilton did not want
meto give evidenceShekeptreassuringmethat | did not haveto think aboutthe
matter over the course of the weekendor be concernedwith the questionof

whether or not | should give evidence.

23 .0n Monday,5 Septembed 988 Mr Shanahamand Ms. Hamilton cameand
spoketo mein the cells of the SupremeCourt. They askedme to sign two (2)
documentgbout my admitting the causeof deathto Tonyand secondlythat | did
not wish to give or call evidence.By this dateit wasclear that that was what they
wantedme to do. | signedthe paper becauseTheresaHamilton and Michael
Shanahanmadeit clear that they did not want me to give evidenceand said
something like, "because it would ggainstmeif | wenton the stand."”

47. It is not proposed to refer to the expert evidence in any detail, since it is not necessary
to do so. Dr. Diana Eades is a sociolinguist with particular expertise in
communications by Aboriginal people. Dr. Eades' conclusion, which was not
challenged by the prosecution, was that "the manner in which information has
emerged in Robyn's story is totally consistent with her Aboriginality ... even though
this may seem extraordinary to a non-aboriginal person." According to Dr. Eades,
given her limited "bicultural competence" at the time of the killing and her trial, the
appellant would have been unlikely to reveal sensitive or significant information
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unless a person communicated with her in the aboriginal way, which does not involve
direct questions. Further, the extent of the information which she would have been
willing to provide would have been affected by the degree of trust which she felt in
the person with whom she was speaking: her sense of family responsibility would
have obstructed her ability or willingness to involve her niece and "shame" her sister,
the child's mother. Throughout her time in prison, the appellant would have gained in
bicultural competence, assisting her to communicate in a non-aboriginal way, and the
passage of time would have allowed her to prepare to reveal the sensitive details of
the deceased's threat to her niece, with its family significance.

Dr. Eades also explained why the appellant accepted her lawyers' advice not to give
evidence at her trial: simply put, she did not have a close relationship with them and
her "Aboriginal way of dealingwith 'white busness'suchas the Court, would guide
her not to oppose her lawyers."

Two psychiatrists and a social worker also gave affidavits with respect to the
appellant's relationship with the deceased and the development of her account of
events over a period of time. None was cross-examined, although the prosecution
objected to the Court receiving the social worker's affidavit on the basis that she was
not appropriately qualified; according to the prosecution, the necessary expertise lies
in psychology, not social work.

Professor Brent Waters, a Consulting Psychiatrist, gave evidence that the deceased's
"threat to anally sexually assault Enid ... evoked a range of powerful emotions,
including shame, guilt, humiliation, anger, frustration and a strong desire to protect
Enid, who at the time stood in the position of her daughter."

Further, he said:

"Before the trial, she was barely able to talk about the sexualabuseshe had
suffered from Mr Black, and even then only in a counselling context with her
social worker, Mr David Berry. But shewas -ice yet able to talk to him of Mr
Black'sthreat to sexuallyabuseEnid. In my opinion, this crucial fact remained
concealedasa resultof a psychologicamechanisnknownasrepressiorwhereby
extremelyanxiety provoking thoughts,feelings and ideas are kept out of the
consciougnind until their ability to cause extreme anxiety, is reduced, usually by
counsellingor supportandthe passageof time. In Ms. Kina's caseit is clear that
repressionvasoperating,andits sourcewasher deepsenseof shameover being

anally raped and not being strong enough to defend herself, and her guile that she

exposed Enid to the same risk. She was unable to talk about these matters because
sucha disclosurewould havebeenextrenely anxietyprovoking and distressingat
the time. Their revelation was only possible when the guile and shame was
counteredby greatly improvedself confidenceand self esteemyhich cameabout
over a period of yearsas sheworked on her further self improvementhrough
counsellingwith Mr. Berry."
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Another psychiatrist, Dr. H. D. Eastwell, said that the appellant had "an
understandably strong reaction" to the deceased's threat to sodomise her niece, and to
his preference for anal sex, about: which she felt "bad" and "dirty". In his opinion, the
appellant did not disclose the deceased's acts and her reactions to them until October
1991 because she was affected by the psychological mechanisms of repression, and
perhaps, denial. He explained repression as a "'mechanism' whereby thoughts and
ideas which are unacceptable or offensive to the person are kept cue of their
conscious mind. Denial is an extreme form of repression."

It is unnecessary to rule on the admissibility of the affidavit of Ms. C.A. Miller, a
social worker at the Domestic Violence Resource Centre, and undesirable to do so
because there was no real investigation of her qualifications and much of her
evidence need not be relied on for the appellant's present purposes,- it is not for this
Court on this occasion to express an opinion on the elements and characteristics of
what has been termed the "battered woman syndrome" or to decide what
consequences follow if the appellant was a victim of that syndrome when she killed
the deceased: cf R. v. Runjanjic and Kontinnen(1991) 56 SASR 114, & Burt - "The
Battered WomanSyndromeand the Plea of Self-Defencg1993) 27 University of
British Columbia Law Review 93. Neither the appellant nor any of the other
deponents was cross-examined, but counsel for the respondent submitted that the
appellant's evidence should not be accepted because there are significant differences
in the various accounts which she has given which "become more favourable to her
cause as time progresses". In particular, it was submitted that self-defence had now
emerged as a possible ground of exculpation but was not raised by the material
available to the appellant's legal advisers at the lime of trial. Conversely, it was
contended that, while the circumstances known to the appellant's legal representatives
at the time of trial were sufficient, if given in evidence, to require that provocation be
left to the jury, the present material does not raise provocation as an issue "because
she never had an intention to stab the deceased until she was forced to in order- to
defend herself . . . "However, it was accepted that, on any of the appellant's accounts,
"there'd have been a good arguable case of ... lack of necessary intent." Further, it was
accepted by the respondent that there is nothing to indicate that the appellant's
lawyers at the time of her trial adverted to the significance of what she then said as a
basis for raising provocation for the jury. With his customary candour, Mr Michael
Byrne for the respondent acknowledged that "There is no doubt that the system did
miscarry in so far as her preparation for trial was concerned."

The force of the respondent's argument based on the changes in the appellant's
account of events is diminished if regard is had to the cultural, psychological and
personal obstacles to full and frank disclosure by the appellant which have been
eliminated or reduced by the passage of time, counselling and an increasing
understanding of aboriginal communication difficulties and the "battered woman
syndrome" and the problems which are presented in these matters. It is perhaps
sufficient to observe that there is no basis upon which, in the circumstances, this
Court could hold that the appellant's evidence must or should be rejected. Each of the
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experts, for different reasons, expressed opinions favouring the acceptance of her
evidence.

The question for this Court is whether there has or might have been a miscarriage of
justice. The test is sometimes put as whether the evidence as a whole is such as to
give rise to a significant possibility of a different verdict.. Mickelbergv. R.(1989) 167
CLR 259; R. v. Condren; ex parte Attorney-General(1991) 1 Qd.R. 571. While that
may provide a satisfactory test in most circumstances, and the question whether a
miscarriage of justice has occurred should usually be assessed in light of the way the
criminal justice system operates so That, as a general rule, an accused person is bound
by his or her counsel's conduct of the case (Birks (1990) 18 A. Crim. R. 385, 392), the
concept of a miscarriage of justice is broad and flexible should not be curtailed by
judicial exegesis.

There is little reason for an inquiry as to what the appellant's lawyers at her trial
should have done on the material which they had which, it should be noted, was
different from and much less than the material now available. It might be that, even
on what they had, the appellant's lawyers should have acted differently, at lease to the
point of pursuing additional investigations. With the benefit of hindsight, they should
have taken steps to better deal with the appellant's difficulties in giving instructions
and her potential difficulty in giving evidence; other than in exceptional
circumstances, it surely can not be a proper basis for detriment to an accused person
that, for reasons not associated with the of fence charged, That person is substantially
deterred from communicating effectively in preparing for or participating in his or her
trial.

However, the present task, is not to second guess the appellant's lawyers at her trial or
to attribute blame for what was done, or not done, in what were, on any view, unusual
and difficult circumstances.

It is unnecessary to conduct such an exercise to conclude that the appellant's trial

miscarried. That conclusion is inescapable. The legal system for the most part works

well, but we must not shut our minds to the reality that sometimes matters go awry

and produce a miscarriage of justice. Nor, when that occurs, should we shrink from a

frank acceptance of what has occurred and an equal openness and readiness to put it

right. In this matter, there were, insufficiently recognised, a number of complex

factors interacting which presented exceptional difficulties of communication

between her legal representatives and the appellant because of:

o her aboriginality;

o the battered woman syndrome; and

o the shameful (to her) nature of the events which characterised her relationship
with the deceased.

These cultural, psychological and personal factors bore upon the adequacy of the
advice and legal representation which the appellant received and effectively denied
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her satisfactory representation or the capacity to make informed decisions on the basis
of proper advice.

In the exceptional events which occurred, the appellant's trial involved a miscarriage
of justice.

Accordingly, the appeal should be allowed. Since it is impossible for this Court to
conclude that the appellant must be acquitted or could safely be convicted only of
manslaughter, the proper course is to order a new trial. Of course, it is a matter
within the discretion of the Director of Prosecutions whether a further indictment is
presented.

McPHERSON J.A.
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At her trial on 5 September 1988 the petitioner Robyn Kina was found guilty of the
murder on 20 January 1988 of Anthony David Black. For this she received the
sentence of imprisonment for life that is made mandatory by s.305 of the Criminal
Code. Her appeal against conviction was dismissed by the Court of Criminal Appeal
on 23 November 1988. Since then matters have come to light which led the petitioner
to apply to the Governor in Council for the exercise in her favour of the royal
prerogative of mercy. Section 672A of the Code expressly preserves the pardoning
power of the Governor, while adding in para. (a) that the Crown Law Officer may
refer the whole case to the Court of Appeal, to be heard and determined as in the case
of an appeal by a person convicted. It was under this provision that the Attorney-
General on 24 May 1993 referred to the Court “the whole case with respect to the
conviction of ... Robyn Bella Kina on the charge of murder ...” of Anthony David
Black.

It has been held that the Court sits judicially in hearing a reference under s.672A. To
restrict its function, as s.672A(a) apparently does, to hearing and determining the case
“as in the case of an appeal by a person convicted” might be thought to allow little
scope for the procedure to operate at all, the more so if an appeal by that person has
already been heard and disposed of by the Court. It is, however, plain from what is
said in decisions of authority, including Rattenv. The Queen(1974) 131 C.L.R. 510,
516, that the procedure on a reference under s.672A is available to correct a
miscarriage of justice; and that, at least in some circumstances, new evidence that
does not necessarily satisfy all the tests for making it strictly admissible as “fresh”
evidence on an appeal may be received on a reference of this kind.

In considering such a reference in Ratten v. The Queen, Barwick C.J., with whose
reasons McTiernan, Stephen and Jacobs JJ. agreed, said that one instance of a
miscarriage of justice is where the petitioner or appellant has not had a fair trial (131
C.L.R. 510, 516). After discussing various forms in which this might appear, his
Honour went on:
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OrThere is lastly the situation where the miscarriage is that the jury did not have
beforeit evidencenot availableto the appdlant at the time of his trial which, if
believed by the jury, was likely to lead to an acquittal, the jury not being satisfied
beyondreasonabledoubtof guilt. This may be regardedas an instancein which
theaccusedhasnot hada fair trial.O

His Honour went on to expand what was meant in speaking in criminal trials of
evidence being or not being available, and of a miscarriage of justice resulting from
it. He said (at 517):

Otherewill be no miscarriage simply becauseeviderte which was available to

him actually or constructivelywasnot called by the accused, even though it may

appear that if that evidence had been called and been believed a different verdict

at the trial would most likely have resulted. The accused, nevertheless, will have

hada fair trial ... Of course if by reasonof newevidenceacceptedy it thoughit

may not be fresh evidence, the court is either satisfiedof innocenceor entertains
such a doubt that the verdict of guilty cannot stand, the fact that thetrial itselfhas
been fair will not prevent the court upon that evidere from quashingthe
conviction.O

It was essentially on this proposition that Mr Jerrard Q.C. for the petitioner in this
matter based his submissions to us. Later decisions which are assembled and
considered in the reasons for judgment of Thomas J. in R. v. Condren,ex parte
Attorney-General[1991 1 Qd.R. 575, 578-579, do not seem to me to add very much
of relevance here to what was said in Ratten’s case, except that the requirement that it
be “likely” that a different verdict would be reached on the additional evidence has
since been varied or qualified. The test now is whether there is “a significant
possibility that the jury, acting reasonably, would have acquitted the appellant” if the
evidence had been before it: see Gallagherv. TheQueen(1986) 160 C.L.R. 392, 399,
402, 421.

The only issue raised at trial of the petitioner was whether she caused Black’s death
with the requisite intention; that is, with intent to kill, or to do him some grievous
bodily harm. In that context the prosecution evidence against her would certainly
have appeared to the jury to be cogent and strong. The first witness in the case was
Perry Webber, who was one of those living in the house with the petitioner and
Black. Shortly before the fatal event, he heard sounds of thumping and screaming
coming from their room. It lasted for about 10 minutes and then he saw the petitioner
came running out of her room (which was at the back of the house) and into the
kitchen, where she grabbed a “Staysharp” knife. She ran back to the bedroom, using
her shoulder to open the door, which in the meantime Black had closed. As the
petitioner rushed into the room, Webber heard her say “I am going to stab you, you
bastard”. By then he was following close behind her, and he saw her stab Black in the
left-hand side of his stomach. He said that when she ran back into the room with the
knife, Black grabbed a chair and tried to hit the knife out of her hand. She knocked
the chair out of his hand and stabbed him. When Webber was asked about Black’s
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movements thereafter, he said that Black had just “stumbled around” the room
because he had a broken ankle.

Webber was cross-examined to some extent, from which it emerged that when Black
had the chair in his hand, he was telling the petitioner to “get away, get away”’; also
that after she stabbed him, and he fell to the floor, she started hugging him and telling
him she hadn’t meant it. Webber’s recollection was that what she said was “Don’t
die; don’t die. I didn’t mean it. I’'m sorry”. This was confirmed by another resident of
the house, Colin Te Rare, who however did not hear anything of the preceding events
because he occupied a room at the front of the house. Jennifer Doctor, who also lived
there, said little more in her evidence than that some time before the incident she had
heard someone crying, and that, while under the house feeding the dog, she had heard
banging and thumping above. The first she knew of the stabbing was when she heard
the petitioner say “I’m sorry, Tony, “ and saw her with her arms around him as he lay
collapsed on the floor.

In view of the state of the evidence before them, it is scarcely surprising that the jury
returned a verdict of guilty of murder. The petitioner’s statement after stabbing Black
that she “didn’t mean to” might readily be viewed as an expression of remorse for
what she had done, without seriously detracting from her conduct in sallying out to
the kitchen for the knife and returning with it to the bedroom exclaiming “I am going
to stab you. Both her conduct and the accompanying words were expressive of the
intention that the Crown carried the onus of proving. The petitioner herself did not
give evidence at the trial, and there was therefore nothing but the testimony of
Webber to account for what had happened. It is true that counsel for the petitioner at
trial suggested that a defence of provocation should be allowed to go to the jury.
Evidence had been elicited from Te Rare that Black was “argumentative” and that he
had previously used violence against the petitioner. Te Rare had more than once seen
her with a black eye, and also bruises to the arm and neck. On the other hand, he also
described the couple’s relationship as being “very much that I think most people have
... sort of up and down”.

To raise under s.304 of the Criminal Code a case of provocation for the jury to
consider, it would have been necessary to show that there was something to suggest,
at the very least, that the stabbing causing the death was done “in the heat of passion
caused by sudden provocation, and before there is time for the passion to cool”.
Measured by this test, there was nothing in the evidence at trial capable of activating
$.304. Webber said he could not tell whether the “thumping” he had heard before the
event was blows being struck; it was more like furniture being thrown around. Plainly
the trial judge was correct in ruling as he did that there was no evidence fit to go to
the jury that suggested provocation whether by words or conduct; or loss of self-
control; or proportionality of retaliation. Indeed, having regard to what the other
witnesses said, it is difficult to see how an issue of provocation could have been
presented at the trial without the petitioner herself giving the necessary evidence.

She, as I have said, did not testify at her trial. It is easy after an event which turns out
badly to be critical of the efforts of others. Nevertheless, it is difficult to understand
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why she was not advised to give evidence on her own behalf. Speaking only from my
impression as a trial judge, juries nowadays generally expect to see the accused
testify. By doing so here, she might possibly have made her case better, but could
scarcely have made it worse. True, she had a record of previous convictions including
two for unlawful wounding, of which one had been committed less than two years
before this incident; but it was as certain as anything can be that no occasion would
have arisen for permissible cross-examination about her previous record. The only
person on whose character her evidence might possibly have cast imputations was
dead by her own hand. There was no reason for any apprehension that the discretion
conferred by s.15(2)(c) of the Evidence Act 1977 might be enlivened.

The reason for not calling her as a witness or recommending that she testify is said to
have been that she was uncommunicative or (what is not necessarily the same thing)
not a good communicator. That is by no means unusual among individuals who come
to give evidence in court, and, in the case of one like the petitioner, might
conceivably have been no bad thing. To be seen by the jury as a person who could not
find words to explain or defend her actions might have aroused rather than dispelled
sympathy. Taciturnity in a witness tends to present no less of a problem for the cross-
examiner. But to consider the matter in this way is really to attempt to assess the
possible outcome of trying different tactics from those adopted at the trial. That is not
a function of proceedings like these.

The real reason why the petitioner should have been called to give evidence at her
trial was that there were things she could have said that might have provided evidence
of provocation, or of self-defence, or both; or which, in combination, might have
gone some way to undermine the impression that she had killed with the necessary
intent. There was, according to the material presented to us, an extensive history of
conduct on Black’s part amounting to cruel and inhuman mistreatment of the
petitioner during the period of their association, which went back to at least 1985.

If it is said that she was uncommunicative, there were nevertheless several individuals
to whom she had in fact confided her account of events. Ms. Theresa Hamilton, then
employed by Paul Richards and Associates, solicitors who originally acted for the
petitioner, took a statement which was signed by her in March 1988 after it had been
typed up. It is ex. TJH1 in these proceedings. In it the petitioner recounts that shortly
before the killing took place on the morning of 20 January 1988, there had been an
argument between her and the deceased in the course of which he had hit her; when
she went out to the kitchen he slammed the door (which was difficult to open from
outside) behind her.

There were, her statement to Ms. Hamilton went on:

O a lot of things going through myrdi | donOt know why it was | snapped at that

particular time. | guessl was sick of beng punchedup all the time and | know
that one thing that influenced me to take the knife to the bedroom was that | knew
if 1 wentin withoutanyweapon,with the moodthat hewas in he would definitely
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punchme.l hadneverseenhim asangry ashewasafter our fight in the morning.
The door could not be opened from the outside without the handle so | just pushed
my shoulder against it until it opened. He was sitting down and when he saw |
had a knife he stood up. He picked up a chair and held it in front of him as though
to defendhimselfand | remembeihe said OYowonOusethat you gutlesscunt.d
justreachedoutthenandslashedat him andthenpulledthe knife outandthrewit
out thewindow.He put the chair downthen held himself and staggered out of the
bedroom, he said something like OYou stabbed me0.0

In addition to ex. TJH1 there is a daily diary of events prepared by the petitioner
at the request of Mr David Berry, a social worker and consultant, who in about
June and July 1988 was taking a close interest in her. The diary contains an
account in chronological sequence of events that took place from 15 January
through to 20 January 1988 when the killing occurred. It gives details of the
deceased’s mistreatment of the petitioner including beating her and tying her to
the bed at times during those five days. What is more important it tells of a
demand by him to have anal intercourse against her wish on the morning of 20
January. According to the diary, it was her opposition to doing this that provoked
the argument overheard by Webber. The petitioner says that in the course of it the
deceased punched her in the face and stomach; “slammed” her against the wall;
and pulled her hair. It was after these assaults on her that she went to the kitchen
and took the knife with which Black was stabbed.

Mr Berry also wrote a report ex. DJB1 which is dated 7 June 1988. It refers again to
several of these details, including the demand for anal intercourse on 20 January; the
slamming of the bedroom door after her; her “snapping” and grabbing the knife; and
her stabbing the deceased “once down low, deliberately avoiding his heart and chest
area”. The report ex. DJB1 in the record before us is in the form of a letter addressed
to someone in the Public Defender’s Office with whom Mr Berry had previously
spoken by telephone. It was delivered to the reception counter of the Public
Defender’s Office by Mr Berry personally on 9 June 1988. He followed it up with
another personal call there and a further letter dated 29 June 1988 (ex. DJB2); but his
efforts to elicit a useful response to his communications on behalf of the petitioner
were, it is fair to say, rebuffed by the Office. He eventually received an intimation
that he should not interfere in the proceedings.

Meanwhile, Mr Brian Devereaux, then an interviewing clerk and officer with the
Public Defender who was involved in taking instructions from the petitioner, prepared
a statement dated 27 July 1988 (ex. RBKS5) based on notes of interviews he had
previously had with her. This, too, contains an account of the stabbing and of what
happened in the bedroom immediately before it took place. It contains the following
statement by her:

OTony[Black] yelledoutto Colin, OShe@st a knifeOTonykeptcomingtowards
me until he was so close that | stabbed him. He had not hit me with the chair
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before | stabbed him but | believe that had | not stabbedhim whenl did he would
have hit me with the chair.O

It bears in one particular a close resemblance to a statement she had made to Mr
Berry, which is recorded in his letter of 29 June 1988 (ex. DJB2).

OIfI didnOsstabhim he would havewhackedmewith that chair and he would not
havelet up. If I wantedto kill him| would haveaimedat his heart.O

It is therefore evident that in various statements from the petitioner taken before the
trial there were accounts of the incident that were capable of raising not only a
possible question of provocation but also self-defence, as well as bearing on the
question of intent. It is true that her statements are not all completely consistent,
neither are they inconsistent. Before us they were not made the subject of cross-
examination, and we are therefore bound to accept them at least where they are not
contradicted by evidence from other persons.

What is difficult to understand is that none of this material, or evidence to the effect
of it, was presented at the trial. All except one of the documents mentioned here were
included in the brief to counsel at trial; that is to say, he was briefed with the diary of
events; the report by Mr Berry dated 7 June 1988 (ex. DJB1); and the statement dated
27 July 1988 taken by Mr Brian Devereaux (ex. RBKS5). The exception was the
statement (ex. TJHI) given to Ms. Hamilton, which had been included in the brief to
another counsel to appear at the committal proceedings, but was not included in the
brief on trial. It seems that after the committal and before trial, the Public Defender
took over conduct of the petitioner’s defence. Mr Jerrard Q.C. informed us that at the
time in question there may have been no system in force for the Public Defender’s
office to obtain the committal brief or file in such circumstances. I must say I think
that an extraordinary state of affairs.

Even without ex. TJH1 there was in counsel’s brief on trial more than enough
information to warrant recommending to the petitioner that she give evidence. The
case is, in my respectful view, not one in which it can be said that difficulties of
communication prevented her instructions from being known to counsel or her other
legal advisers. She adequately communicated them to Ms. Hamilton, Mr Berry, and
Mr Devereaux. Her instructions with respect to the facts and events leading up to the
killing were obtained from her and incorporated in the Statements and other
documents briefed to counsel at trial. As the client, it was for the petitioner to say
what had happened. This she did in the written statements to which I have referred. It
was the function of her legal representatives to examine what she said and to advise
her whether it was capable of raising relevant matters of defence or grounds of
exculpation at law.

Counsel who appeared for her at the trial has deposed that he did not know how he
could ascertain what evidence the petitioner could possibly give. The statements in
the trial brief provide the solution to that problem. He also says he formed the view
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that he should “proceed to trial without being able to obtain any instructions beyond
those which were already contained in the actual brief”. It is difficult to see why more
were needed; but in any event his conclusion was that those “instructions did not
provide sufficient evidence to allow the defence of provocation to be raised, as there
were insufficient circumstances to argue that there was sudden provocation”. For that
reason, he says, the trial was conducted on whether the Crown should satisfy its onus
as to the requisite intent. “This way of running of [? the] trial”, he adds, “was
explained to the Appellant”.

It could scarcely have been any more difficult to explain provocation and self-defence
to her than to expound the conception of intention to kill or do grievous bodily harm.

In the end, I am persuaded that there has in this case been a miscarriage of justice
arising from the fact that in the material now before the Court there is evidence which
if presented at the trial would have raised a significant possibility that a verdict of
guilty of murder would not have been returned. The prospect would have been good
that she would have been found guilty only of manslaughter. The matter is one in
which it must be conceded the evidence was available at the trial, and in that sense
the evidence was not “fresh”. It is nevertheless one of those exceptional instances
mentioned in Ratten v. The Queen (1974) 131 C.L.R. 510, 517, in which the
conviction should be quashed and the verdict set aside because of a serious doubt
about whether the petitioner was guilty of the offence of which she was convicted.

I would therefore allow the appeal, set aside the conviction and verdict, and order a
new trial.

Counsel for the Applicant: Mr J.A. Jerrard Q.C. with him Mr P Feeney
Instructing Solicitors: Boe & Company

Counsel for the Respondent: Mr M.J. Byrne Q.C.
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