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14012043 TOTACGCES MAT 1272005 (Muir J)

HIZ HOWOUR: This is an applizatisn to vary conditions of bail
to which the applicant coosented 2 comparitively shozt while
agz. It 13 apparent from itne consext that the conditicns
were, gt the time the conzent was given, thought to ke
accertable. Of course, the applicant has now had experichnco
af the practical conseguences of thosEe conditions and is in A&

much betbter posiiiaon bo spprecists Sheic full impact.

Mr Boe, who appears for the applicant submitsz that the
condition of residence in Townsviile in particuisr 1z unduly
onerous. That i= becaase its offect is that the applicant is

requircd to live apart from his wife and children.

Another consequence of it is that hs is deprived of the
ability to continue the employment wnich he had whilst
resident on Palm Island. This in tuzn, Mr Bos submits,

oCocasions tne applicant and his temily financial hardship.

Mow, Lhis is only & prief stwulemenl ol ths, & brlef summary
rather, of the submisasicons made on thg apulicants bahalf,

bExrtenzive written submiszsicns, some 15 vaces in length, were
providcd by Mre Ece.- Those submissions argue the appllczant's

cass lucidly, persuasively and n considerable detail.

I am required by section 1% gscheecticon (1) of the Bsil Act to
nave oconsideration to whether thers is an unacoeptakle risk
that the agplicant if released on bail weotld, amcngst cther
things, commit an offence or interfere with witnesaea or

otherwise ohstruct the course of Justice.
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1421200k TOT/OGC2S MAT 122005 (Mule J)

*n this reogard, section 16 ssbsscticon [2) providea thak din
assessing whether there iz sn uwnacceptabls risk in awy such
regard the Cocurt must hawve regarcd to ths nature and
gerionsness ol Lha nffesce, the character, antecedents,
aezociations, hoamsz envircpment, coplovioent and background of
tha defendant, th2 sirength of the svidence against the
defendant and the histaory af any previous gzante of bail., I
mention these matters because thay asem to have strayed Fram

the trinds of some of the deponents on the side of ths

respondent.

B¥fidavits have been swoern wilch seem to imply that terms and
conditions of beil aught ke set as a form of punishment for
offences not yet proven or By way of redrass to victims of
such crimes. That loss of aerspeclive cogates some doubt

about the chjectivity of the defonents in questicn.

The respondent's deponents axpresscd concern about toe
volatility of bthe sifvablon on Falm Island. On the
appliczant's side, zffidavils have beon filed which azrs
designed to show Lhat matters cn Falﬁ I=sland are =zettling down

and thal the risk of further violant incidents is receding.

The parties' approach in this regard ackoowledges, in oy view
curractly, that the riskx of recttending on the parl of —ha
applicant ia, ke an extent, related to the wolatilily of the
eituation on Pzl l=lard acd the risk of a reccourrence of
qgroup viglaore or discrder. Mr Doe's written submissions

implicitly acknowledge that, disregerding rights and wrongs of
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14012005 TOV/OGCE2S MAT 1&2/2005 {Muir J)

past conduct, whal is likely Lo happsn on Falm Tzlanid is
attected by the perceptions of mombers of the local comnunily.
It is difficult to assess on the state of the patarial the
likelihood of whal Mre Boe refars o as the "frustrations” of

—hi community resulting ip violent actions.

The evidance shows that steps sre being taken which are
dasigned and are probably likely to recduce the risk of grocp
wiolencs. But E accept the submiszicns of Mr Marebin of Sanlor
Tounsa2]l on behalf of the respondent that it is too =arly as
yot to conclede that the risk is al 3 level whare I could be
satisfied, so far as Lhe applicant iz concerned, of tre
cxistence of no unacceptable risk in Lerms of zectiom 16

zubscctian (1] of the Bail Al

In arriving a4t this conclusicn I have had regard to the priar
criminal histery of the applicant. That adstory doas not
suggest Lo me an appropriate capacitzy on the part of the
applicant to hold himself alooi irom an emotionally triggered
cutbreak of violence ccocasicned by somes grievance, pent-—up
fruslration or oocureence, I do not think £or present
purpeses bnatl s parctigelarly useful for me to smecclate as to
matters which might glve rise o difficuliias on Palm Tsland
bat the material refers —o Lhe comrencenmanl of A Joracial

lagquiry in the near future.

That £5 an event of some signlficance. Presunably at that
time and az events unfold around it, it will beocoms posszible

ta form a nocre accurate asscssment of the deogreos or risk which
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- A4G1EQ05 7 SeGe20 MAT 1822005 (Muoir J)

would be posed by the szplicant's relusning to reside wizh his
family and continue wilk his enployment. Plainly, it is
highiy desirable trhat he be permitted 1o do so at the firsat
reasonable opportunity as long as tThe reguirsnents of the Biil

Aot can be met.

I am zlso pabk persuaded on the material befors ma2 thal haviog
regard to the necesszarily close contact the applicant woulid
have wiih ether residents on the island shatl. there would be zn
acceptable risk of interference wilh witnesses. Rgain, with
the passage of time, it =zems liksly that this risk will
diminizh bo an acceptable level., Inomy wisw, that time has

not yet arciwved,

In reaching these conclusionz [ think it appropriate to have
regard Lo Lhe evidence of the learned Magistoats who on Z1
December 2004 amtertained applications for wvariation =l ball.
Wow, Mr Bog, should I adjourn the applicetion or dismiss it?
MR BOE: I'd prefer you adjournsd it.

HIS HCHOUR: I adimurcn i appilication to a dats to be fized.

MR BOE: ‘lhask wyeou.
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